
Complaint 1 Ruling UVSS 2016 Election  

In the matter of an Election Complaint against Ben Lukenchuk and Kevin Tupper 
 

Decision of the Chief Electoral Officer 
 
Background: 
On Thursday, February 11, 2016, a complaint was filed against Ben Lukenchuk (a candidate for Director of Outreach and 
University Relations) and Kevin Tupper (a candidate for Director of Finance and Operations and opponent for the Travel pool 
referenda question- the complaint concerns his opponent candidacy). 
 
After reviewing the complaint, I gave the complainant one business day to provide additional information concerning the 
portion of the complaint addressed to Ben Lukenchuk. This was submitted by the deadline on Friday, February 12, 2016 at 
4:30pm PST, which upon receipt, I accepted the complaint. 
 
Upon receiving the additional information, as per EPM 5.11.e.3 I sent a copy of the complaint to those complained about and 
received their response one business day after (Monday, February 15, 2016). 
 
The complainant is not a candidate in the 2016 election but they are a member of the UVSS and are entitled to bring a 
complaint. They have requested that their identity be kept confidential.  
 
The Complaint: 
The below is a summary of the complaint filed, please see the original complaint for more information. 
 
 In order to keep things clear, I will separate the complaints between complaint 1. a (against Ben Lukenchuk) and complaint 1. 
b (against Kevin Tupper).  
 
1. a. The complainant complains that Mr. Lukenchuk practices malicious campaigning (5.8.1), substantial prejudicial (5.8.2), 
harassment (5.8.3), defamation (5.8.4) and libel (5.8.5) in his candidate platform and, by doing so, harmed, defamed, libeled 
and caused substantial prejudice while creating a hostile environment for current Chairperson and Director of Outreach and 
University Relations candidate of the Unite Slate, Brontë Renwick- Shields contrary to the UVSS Electoral Policy.  Please see 
below the excerpt from the platform the complainant highlights: 
 

“this year at orientation the current Director of University Relations led a protest in front of President Cassels and 
other administrators. While I know this was done with the best of intentions, I don’t believe this demonstration set 
the tone for productive UVSS-University relations. I have served on the University Senate with Professor Cassels and I 
know that with a new attitude I can get the UVSS back at the decision making table.” 

The complainant says that Lukenchuk’s “protest” is referring to a speech that Renwick- Shields gave to incoming students 
during orientation on September 8, 2015. As UVSS Chairperson, Renwick- Shields was invited to speak at orientation to 
welcome new students with other UVic figures including President Jamie Cassels. The complainant concludes that this was not 
a protest and that unlike Lukenchuk insinuates, that the current Chairperson has a great working relationship with university 
administration. The complainant claims that Lukenchuk is using false information to defame and harass Renwick-Shields. 
 
1. b. The complainant complains that Mr. Tupper practices malicious campaigning (5.8.1), substantial prejudicial (5.8.2), 
harassment (5.8.3), defamation (5.8.4) and libel (5.8.5) in his opponent platform and, by doing so, harmed, defamed, libeled 
and caused substantial prejudice while creating a hostile environment for current Director of Student Affairs and Unite UVic 
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campaign manager, Kaylee Szakacs, contrary to the UVSS Electoral Policy. Please see below the excerpt from the platform the 
complainant highlights: 
 

“There is no information on the UVSS’ website regarding the recipients of the travel pool fund. In an email, the 
current Director of Student Affairs stated that, “Applications are not posted for the public to see,” and that “The 
decision of who gets what is decided by Course Union Council because it is their fee levy”. Furthermore, when asked 
for a list of recipients of the travel pool fund, the email response I received was “I don’t have time to compile this for 
you right now”. I firmly believe that if students are going to be paying into a travel fund, they deserve to know where 
the money goes and how recipients are selected.” 

The complainant provides the emails in which Tupper is referring to. The complainant claims that the context in which the 
quotes are used are malicious and substantially prejudicial because it has caused extreme humiliation for Szakacs, attacking her 
character in an attempt to arguably destroy Szakacs' reputation, and by extension the entire Unite team. The complainant 
acknowledges that Szakacs is not a candidate. 

The Response 

Mr. Tupper responds for both himself and Mr. Lukenchuk with Mr. Lukenchuk’s approval. The below is a summary of their 
response. He claims that none of the alleged violations have merit for two reasons: 

1. A statement which provides comment about past events and offers opinion about them cannot constitute malicious 
campaigning, be substantially prejudicial or harassment, or defamation.  

2. In order for a candidate to have violated this policy, he or she must have caused harm to a candidate or group of candidates.  

He further explains that in presenting an opposing viewpoint and critiquing past actions or statements is not causing harm, but 
fosters open discussion. Tupper states that in order for there to be a fair democracy, voters must be presented with varying 
perspectives and open debate. 

Tupper supports his two main arguments by addressing each of the five accusations to attempt to establish that no violations of 
electoral policy occurred. In his argument he defines harm as one, which achieves democratic objectives, and intended to 
reference something direct and personal. For example, harm in this context, Tupper claims, might be done by comments about 
personal characteristics of a candidate such as nationality, race, or religion and are irrelevant to a candidates capability as a 
candidate. I will now break down the response in terms of accusations against Lukenchuk (1. a) and accusations against Tupper 
(1.b). 

1. a. Tupper argues that Lukenchuk’s platform does not practice malicious campaigning because Lukenchuk simply presents an 
alternate perspective to Renwick- Shields speech made September 8, 2015. He argues that it shows how the two differ in their 
approach to the position of Director of Outreach and University Relations and that his comment on past actions of the UVSS is 
an important part of the democratic process. He concludes that Lukenchuk’s statements do not cause harm as he defines it 
(noted above).  Tupper claims that the statement made in Lukenchuk’s platform did not have the primary intention to cause 
harm, in fact Lukenchuk attests to the good intentions of Renwick-Shields by stating “While I know this was done with the best 
of intentions.” 

Tupper claims that Lukenchuk’s statements were not substantially prejudicial because no harm was caused given the electoral 
context in the definition of harm he gives.  
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He also claims that it is not harassment, although it is difficult, and agrees that candidates must not be subject to personal 
attack, subject to their individual character. He states that Lukenchuk contests the appropriate method of dealing with the 
University, he challenges past actions, and gives an alternate viewpoint.  

Tupper argues that Lukenchuk’s statements were not unjust, untruthful, or intended to damage another candidate’s reputation 
and are therefore not defamatory. This is based on the fact that Lukenchuk offers a different viewpoint, not a clear and 
unequivocal fact.  

Since Tupper argues that the statements are not defamatory, he concludes that they are therefore not libel.  

1.b. Tupper argues that his opponent platform does not practice malicious campaigning because at no point are the quotes he 
includes personal, derogatory, or untruthful. With the context of harm as he defines it above, he argues that it is unconceivable 
that these email quotations caused harm. He states he uses the quotes to support his argument as he identifies problems with 
increasing travel pool fees due to a lack of transparency.  

He also argues that his platform is not substantially prejudicial because no harm was caused given the electoral context in the 
definition of harm he gives. Tupper argues that the person his statements are accused of harming is someone who is not a 
candidate, is not eligible for election, and simply has no standing to advance a complaint.  

Tupper argues that his statements are not harassment because in his platform he attempts to challenge the approach o the 
travel pool fund by the current UVSS executives. With his email quotations he concludes that his platform clearly does not 
constitute harassment as it does not use personal attacks, nor does it create a hostile environment.  

Tupper argues that his platform is not defamation, and therefore not libel. He states that because the excerpt is not unjust, 
untrue, or intended to damage another candidate’s reputation. He believes that it is just to advocate in favor of ideas that are 
different from those articulated by other candidates. He claims to advocate for an alternative approach to governance, 
illustrates through the examples in his platform.  

The Issue 
The issue to be determined is whether the platforms are malicious campaigning, substantially prejudicial, harassment, 
defamation and libel with respect to the election. That is that in Lukenchuk’s and Tupper’s platforms, is their statements about 
current board members Renwick- Shields and Szakacs: 

• intended to cause harm,  
• reasonably inferred to cause harm whether intended or not,   
• abusive, unfair, or demeaning,  
• do they have the effect or purpose of creating a hostile, intimidating, threatening or humiliating environment,  
• do they make a public statement, that they know to be untrue, that unjustly damages a reputation,  

so that the candidates should be disqualified under the UVSS Electoral Policy.  
 
 The Policy 
 
The Electoral Policy is intended to provide for fair, democratic elections and to promote participation in the electoral process by 
all candidates and by the electorate. A fair election process ensures that in campaigning, candidates do not improperly interfere 
with other candidates and thus interfere with a fair, democratic process.  
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If there were such use, would the text included in the platforms constitute as the offences listed above, and punishable by 
disqualification of the candidates. To protect against this, various campaign activities are prohibited, including making 
defamatory statements and acting substantially prejudicial toward another candidate.  To do so is a disqualifying offense, so 
that a candidate who is found to have done so will have her or his name removed from the ballot or if elected, to have their 
election declared invalid. 
 
As such, disqualifying a candidate is serious. The power to disqualify a candidate must be exercised carefully or it can impair the 
electoral process.  So while candidates need to be held to a high standard in their election activities in order to protect the 
process, they ought not to be held to such a high standard that campaigning becomes a treacherous road and the campaign 
activities become unduly impaired. 
 
The Electoral Policy defines malicious campaigning, substantial prejudicial, harassment, defamation and libel: 
 
5.8.1 Malicious campaigning means a campaign activity with the primary intention of causing harm to another candidate or 
group of candidates.  
 
5.8.2 Substantially prejudicial means a campaign activity which can be reasonably inferred to cause harm to another 
candidate or group of candidates whether intended or not.  
 
5.8.3 Harassment means an activity that is abusive, unfair, or demeaning to a person or group of persons that has the effect 
or purpose of creating a hostile, intimidating, threatening, or humiliating environment. Harassment includes persistent 
unwanted attention directed toward another candidate or member.  
 
5.8.4 Defamation means the making of a public statement about a candidate that unjustly damages the candidate’s 
reputation. Words may be defamatory because of the idea they expressly convey or by the insinuations that may be inferred 
from them. The test is whether the person making the statement knows it to be untrue and is making it with the intent to 
damage the other person’s reputation. Whether remarks are defamatory is determined by applying an objective standard. It 
must be asked whether an ordinary person would believe that the remarks made, when viewed as a whole, brought discredit 
on the reputation of the other person. While persons seeking election must be free to discuss matters of public interest, they 
must act as would the reasonable person. The reasonableness of their conduct can be demonstrated by their good faith and the 
prior checking they did to satisfy themselves as to the truth of their allegations.  
 
5.8.5 Libel means the making of a defamatory statement in writing, for example, on a website, on a poster or in a handbill, or 
by chalking.  
 
Applying the Policy 
 
Based on the definitions listed above, I will dismiss the complaints of malicious campaigning, substantial prejudice, defamation 
and libel against Kevin Tupper (1.b). The definitions of malicious campaigning, substantial prejudice, defamation and libel state 
that in order for these actions to constitute as offences they must be made against “a candidate or group of candidates.” Since 
Kaylee Szakacs, who Tupper refers to in his platform, is not a candidate there is no standing to advance this complaint.  
 
I will organize the following response by addressing each policy point accused of Ben Lukenchuk (malicious campaigning, 
substantial prejudice, harassment, defamation and libel) and the remaining policy point accused of Kevin Tupper (harassment). 
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Malicious Campaigning 
 
I find that the intention of the Policy is that to find a candidate to have acted maliciously requires finding those actions to be 
mean spirited or with bad intent, with the intent to directly and unfairly harm another candidate. Lukenchuk’s platform simply 
uses campaign jargon to present his opinion on the past actions of the current Chairperson (now called Director of Outreach and 
University Relations) in which both he and Renwick-Shields are candidates for. He does not claim these to be equivocal facts, 
and offers voters his opinion that he believes Renwick- Shields speech on September 8, 2015 could have hurt her relationship 
with the administration. The complainant also gives their own opinion that Renwick- Shields and the UVic administration have 
a great working relationship. 
 
I dismiss this complaint on the bases that the comments made in platform are not malicious, and therefore the cause of harm is 
irrelevant to the argument. 
 
Substantial Prejudice 
 
The “harm” referred to means harm in the electoral process. How might that harm be manifested? I find that if a candidate is 
held up to ridicule, that may be harm in the electoral process. Ridicule by definition is the act of making fun of someone or 
something in a cruel or harsh way. Is then voicing an opinion on past actions ridicule? The key, as I find it, is in the qualifier 
“substantially” prejudicial. This means that not only must there be some prejudice, the prejudice must be substantial.   
 
What then did Lukenchuk do and was there substantial prejudice to Renwick- Shields by Lukenchuk’s actions? Lukenchuk 
included in his platform his opinion on Renwick- Shields speech at this academic year’s orientation. In his opinion, he identified 
the Director of University Relations (which is not an actual position); he did not identify it as being about Renwick-Shields, nor 
does he cruelfully or harshly make fun of her. The platform offers Lukenchuk’s opinion on current Board practices, one he is 
entitled to through fair democracy. 
 
I find that the statement made by Lukenchuk did not cause substantial prejudice to Renwick-Shields. The platform clearly 
critiques the current UVSS Board. Lukenchuk points out the Director of University Relations’ good intentions, and offers voters 
how he would work with UVic administration. I do not find that his actions are such to be grounds for his disqualification. I 
dismiss the complaint on this ground. 
 
Harassment 
 
The offence of harassment in the election process has two elements that have to be satisfied for a candidate to be disqualified:  
1. The activity, is found to be demeaning, unfair or abusive, and  
2. The activity is found to have the purpose or effect of creating a hostile, intimidating, threatening, or humiliating 

environment.  
 
Both elements are to be considered applying an objective test. This means that it is not enough simply for a person to claim 
that they feel an activity is demeaning, unfair or abusive and that it has created a hostile, intimidating, threatening or 
humiliating environment.  Nor is it a sufficient response for a candidate to say the activity was not intended to be abusive or 
demeaning or to create a humiliating environment, or that the candidate themselves did not feel demeaned or abused.  Rather, 
the test is whether a reasonable person, having knowledge of all the facts, would find the activity to be demeaning, unfair or 
abusive, undertaken with the purpose or effect of creating a hostile, intimidating, threatening or humiliating environment.  An 
objective test is applied because the outcome of a finding of harassment is serious – the disqualification of a candidate from 
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participating in the election.  So the feelings of one person cannot, of its own, be enough to make such a serious finding, nor 
can a candidate’s intention be the governing determination.  
  
Further, the objective test is to be considered and applied in the context of the UVSS election process, which is typically 
adversarial and often hotly contested, with diverse and opposite views and platforms and on occasion the high emotions that 
those may generate.    
 
In applying the Policy to complaint 1. a against Lukenchuk, and applying an objective test, I find that the campaign platform 
complained of falls short of being demeaning, unfair or abusive and does not have either the purpose or effect of creating a 
hostile, intimidating, threatening or humiliating environment in the election process. In the context of a contested election, a 
reasonable person, having knowledge of all of the facts about the speech made by Director of University Relations, would not 
find Lukenchuk’s opinion to be demeaning, unfair or abusive.  Nor would a reasonable person find the statements have the 
effect or purpose of creating a hostile, intimidating, threatening or humiliating environment in the election process.  
 
Lukenchuk does not offer his statement as an equivocal fact and therefore does not use his statements to harass Renwick-
Shields. 
 
In applying the Policy to complaint 1. b against Tupper, and applying an objective test, I find that the opponent platform 
complained of falls short of being demeaning, unfair or abusive and does not have either purpose or effect of creating a hostile, 
intimidating, threatening or humiliating environment in the election process. In the context of a contested election, a 
reasonable person having all of the facts about the Travel Pool fund, would not find Tupper’s use of quotations from his email 
correspondence with Szakacs to be demeaning, unfair or abusive. Nor would a reasonable person find that the statements have 
the effect or purpose of creating a hostile, intimidating, threatening or humiliating environment in the election process.  
 
Tupper uses the quotes:  
 
1. “Applications are not posted for the public to see…” 
2. “The decision of who gets what is decided by Course Union Council because it is their fee levy.” 
3. “I don’t have time to compile this right now...” 
 
In the email correspondence, quotes 1 and 3 continue: 
 
1. “…because they contain private information.” 
3. “…given that Sub Zero, Feb 3 and are SAGM are right around the corner and all my records are on paper.” Szakacs also gives 
him the link to all UVSS minutes which would include the information he asks for, a “list of all individuals/groups that have 
received Travel pool” during Szakacs tenure.  
 
Although the quotations Tupper uses may be taken out of direct context, they still stand true and do not demean, abuse, or 
create a hostile, intimidating, threatening or humiliating environment in the election process.  
 
Furthermore, as campaign managers are not announced and  given as public knowledge, these statements do not affect the 
entire Unite slate in terms of the electoral process. 
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Defamation 
 
Words may be defamatory because of the idea they expressly convey or by the insinuations that may be inferred from them.  
The test is whether the person making the statement knows it to be untrue and is making it with the intent to damage the 
other person’s reputation. Whether remarks are defamatory is determined by applying an objective standard. It must be asked 
whether an ordinary person would believe that the remarks made, when viewed as a whole, brought discredit on the 
reputation of the other person.  While persons seeking election must be free to discuss matters of public interest, they must act 
as would the reasonable person.  The reasonableness of their conduct can be demonstrated by their good faith and the prior 
checking they did to satisfy themselves as to the truth of their allegations. 
 
This definition recognizes that the election process may be impaired if, by making untrue statements, a candidate intends to 
damage another candidate’s reputation. The offence of defamation has two elements for a candidate to be disqualified:  
1. The statement must be untrue, and  
2. The statement was made with the intent to damage the candidate’s reputation.  
 
Both elements are to be considered applying an objective test: that is, whether an ordinary person would believe that the 
remarks made, when viewed as a whole, brought discredit on the reputation of the candidate. The objective test is to be 
applied in the context of the UVSS election process, which is typically adversarial, with diverse views and platforms.    
 
Having considered all of the circumstances, I find that an ordinary person reading Lukenchuk’s platform, with knowledge of the 
2016 UVSS election, would not find that when addressing the speech made by current “Director of University Relations” is an 
untrue statement, he does not give an unequivocal fact, but merely an opinion. They would also not find that the statements 
made damage Renwick-Shields reputation. On this basis, I dismiss the complaint on this ground. 
 
Libel 
 
Since the statements found in Lukenchuk’s platform are found to not be defamation, they cannot be libel given the definition 
provided by the Electoral Policy.  
 

Decision 

 In closing, for these reasons I dismiss the complaint without taking any further action. 
 
The complainant is entitled to appeal this ruling to the Election Adjudicator within one business day by sending an Appeal form 
(found at uvsselections.com) to the Election Adjudicator email address and to the Electoral Office email address.  
 

February 17, 2016 

Emma Hamill 

Chief Electoral Officer 

 


