
Complaint 7 Ruling UVSS 2016 Elections  

In the matter of an Election Complaint against Encompass UVic 
 

Decision by the Chief Electoral Officer 
 

Background: 
 
On Wednesday, February 24, 2016, a complaint was filed against Encompass UVic. 
 
After reviewing the complaint, it was accepted it and submitted it to the respondent on Thursday, February 25, 2016. 
The response was received and filed one business day later on Friday February 26, 2015. Due to unforeseen 
circumstances and busy-ness of the Election Office this week, the complaint has not been ruled until now. We 
apologize for the extended time it took to complete this ruling.  
 
The complainant is a member of the UVSS and is entitled to bring a complaint. They have requested that their identity 
be kept confidential.  
 
The Complaint: 
 
The complainant claims that during a Google search of Unite UVic, UVSS members came across a hit called “Protect 
Your Vote UVic- Encompass UVic- Nationbuilder.” The link then lead to a page titled “Unite UVic Attacks Democracy.” 
 
The complainant included a screen shot of the page and highlighted the following quote: 
 
"On February 11th, Unite UVic attempted to have members of Encompass UVic disqualified. Encompass 
UVic believes that students should be the ones to choose their government. This Unite UVic complaint is 
a blatant attack on the democratic process. Encompass is committed to a fair and transparent process so 
we are providing both the original complaint and our response. We are committed to ensuring that all 
perspectives get a voice at the table, and nobody is silenced. In order for democracy works, we need a 
public and transparent government."  
 
Since complaint 1 was anonymous, the complainant claims Encompass is assuming that Unite UVic filed this 
complaint. The complainant argues that this site is malicious campaigning (5.8.1), substantially prejudicial (5.8.2), 
harassment (5.8.3), defamation (5.8.4), and libel (5.8.5). 
 
The complainant argues that this is malicious campaigning because in assuming the complaint was filed by Unite, 
this action causes harm, as well as in stating “Unite UVic attacks democracy.” The complainant argues this is harm is 
intentional because the complainant is in fact anonymous.  
 
They argue the website is substantially prejudicial because this campaigning activity intended to cause harm and it 
succeeded. Encompass is telling voters that Unite UVic isn’t democratic and doesn’t respect the democratic process.  
 
They argue that this website is unwanted attention and that this attention creates a hostile, intimidating, 
threatening environment by saying Unite doesn’t respect the democratic process. They argue this website is abusive 
to the entire Unite team. The complainant claims that following the complaint process, whomever chooses to do so, is 
not undemocratic and should not be subject to harassment such as this. They argue not only is Encompass creating a 
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hostile environment for Unite, they are creating one for the voters with this content. Given that the complainant is 
anonymous, there isn’t a way for Encompass or the voters to check the truth of their allegations. 
 
Finally, they argue this is libel because it is defamatory. 
 
The Response: 
Below is a summary of the response.  
 
Ben Lukenchuk, a candidate for the Director of Outreach and University Relations on the Encompass UVic slate 
responds as a representative for the entire slate.  
 
Lukenchuk argues that the comments made on the website were true. By including three affidavits, the respondent 
hopes to support this claim as all affidavits say that a Unite UVic candidate confirmed that complaint one was filed by 
Unite.  
 
He brings forward an additional fact that he believes to be fatal to the complaint; that the webpage was not 
published and part of the Encompass website. He claims it was a hidden page, which is apparently searchable. He 
claims it was not intended to be released to the public and would take concerted effort to locate it.  
 
He references the CEO ruling of complaint 1 to support the allegations.  
 
Lukenchuk argues that this was not malicious campaigning. He believes the information that the Unite UVic DAL 
supplied them with in their correspondence on February 19, 2016 was in fact true. He claims that the comments 
about democracy reflect his opinion and that there was nothing malicious about the statements. He argues that given 
the nature and content of the first complaint this opinion was fair. He argues that because the webpage was not 
intentionally published, there can be no intention to cause harm.  
 
Lukenchuk argues that the webpage was not an act of substantial prejudice. He argues the comments on the 
webpage were opinions based on the fact that a Unite DAL candidate confirmed that the complaint was filed by 
Unite. He argues that by providing factual comments about events in the election cannot be substantial prejudice in 
such circumstances.  
 
Lukenchuk also argues that the webpage was not harassment. He argues that the webpage again reflects an opinion 
that was reasonably formed based on factual circumstances. He claims that because of this, the webpage is not 
demeaning, unfair or abusive.  
 
In addition, Lukenchuk argues that the webpage is neither defamation nor libel. He claims that because the 
comments of the Unite UVic DAL candidate, the slate acted reasonably in asserting the fact that the Unite slate had 
filed the complaint. Lukenchuk further asserts that the complaint was made by the Unite team due to the language 
used in complaint 1, and the evidence in correspondence between a Unite UVic slate affiliate and an encompass 
member.  
Lukenchuk argues that the webpage presents accurate information, and opinion based on the information provided. 
He argues for these reasons there was no defamation, and therefore no libel offences committed.  
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Lukenchuk goes onto discuss anonymity and its relation to the policy. He argues that there is no obligation to placed 
on any candidate who obtains information from the complainant about their identity to protect the identity of the 
complainant. The only obligation is placed on the Electoral Officers, Electoral Adjudicator, and the Arbitration panel to 
keep the complainants identity confidential, if requested.  
The Issue: 
 
The issue to be determined is whether the webpage is malicious campaigning, substantially prejudicial, harassment, 
defamation and libel with respect to the election. That is that in Encompass UVic’s webpage “Unite UVic attacks 
democracy,” is their statements: 

• intended to cause harm,  
• reasonably inferred to cause harm whether intended or not,   
• abusive, unfair, or demeaning,  
• do they have the effect or purpose of creating a hostile, intimidating, threatening or humiliating 

environment,  
• do they make a public statement, that they know to be untrue, that unjustly damages a reputation,  

so that the candidates should be disqualified under the UVSS Electoral Policy.  
 
The Policy: 
 
The Electoral Policy is intended to provide for fair, democratic elections and to promote participation in the electoral 
process by all candidates and by the electorate. A fair election process ensures that in campaigning, candidates do not 
improperly interfere with other candidates and thus interfere with a fair, democratic process. The complaint process is 
a part of this fair and democratic process, and UVSS members have the right to bring their concerns about a 
candidate’s failure to comply with a limitation or prohibition under the Electoral Policy Manual. It is the responsibility 
of the Elections Office to resolve these complaints and any other issues that arise under this policy. 
 
If there were such use, would the text included in the webpage constitute as the offences listed above, and 
punishable by disqualification of the candidates. To protect against this, various campaign activities are prohibited, 
including making defamatory statements and acting substantially prejudicial toward another candidate.  To do so is a 
disqualifying offense, so that a candidate who is found to have done so will have her or his name removed from the 
ballot or if elected, to have their election declared invalid. 
 
As such, disqualifying a candidate is serious. The power to disqualify a candidate must be exercised carefully or it can 
impair the electoral process.  So while candidates need to be held to a high standard in their election activities in 
order to protect the process, they ought not to be held to such a high standard that campaigning becomes a 
treacherous road and the campaign activities become unduly impaired. 
 
The Electoral Policy defines malicious campaigning, substantial prejudicial, harassment, defamation and libel: 
 
5.8.1 Malicious campaigning means a campaign activity with the primary intention of causing harm to another 
candidate or group of candidates.  
 
5.8.2 Substantially prejudicial means a campaign activity which can be reasonably inferred to cause harm to 
another candidate or group of candidates whether intended or not.  
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5.8.3 Harassment means an activity that is abusive, unfair, or demeaning to a person or group of persons that has 
the effect or purpose of creating a hostile, intimidating, threatening, or humiliating environment. Harassment 
includes persistent unwanted attention directed toward another candidate or member.  
 
5.8.4 Defamation means the making of a public statement about a candidate that unjustly damages the 
candidate’s reputation. Words may be defamatory because of the idea they expressly convey or by the insinuations 
that may be inferred from them. The test is whether the person making the statement knows it to be untrue and is 
making it with the intent to damage the other person’s reputation. Whether remarks are defamatory is determined 
by applying an objective standard. It must be asked whether an ordinary person would believe that the remarks 
made, when viewed as a whole, brought discredit on the reputation of the other person. While persons seeking 
election must be free to discuss matters of public interest, they must act as would the reasonable person. The 
reasonableness of their conduct can be demonstrated by their good faith and the prior checking they did to satisfy 
themselves as to the truth of their allegations.  
 
5.8.5 Libel means the making of a defamatory statement in writing, for example, on a website, on a poster or in a 
handbill, or by chalking.  
 
Applying the Policy: 
 
I will organize the following response by addressing each policy point accused of Ben Lukenchuk  (defamation and 
slander). 
 
In the investigation of this complaint, before contacting the respondent I did a Google search of Unite UVic to mimic 
the actions of the complainant. In this Google search I was unable to find the page found by the complainant. I then 
navigated through the webpage encompassuvic.ca to see if I could find the page. I could not. The only way I found 
the page was by copying the URL supplied in the screenshot evidence supplied by the complainant. When I contacted 
the respondent, they assured me that the post was a “hidden page” not intended for publication and the page was 
immediately removed.   
 
It is important to note complaint 5 ruling to bring context to this ruling.  
 
Based on the evidence supplied by both parties for complaint 5,  it can be inferred that through an interaction 
between Lukenchuk and other slate members, with the Unite DAL candidate and other Unite members, Encompass 
concluded that Unite had filed the complaint 1. The Unite candidate states “if you are going to break the rules, we 
(the Unite slate) will report it,” for Encompass UVic (as demonstrated in the affidavits supplied by Lukenchuk, Kevin 
Tupper, and Emma Kinakin) the conversation “indicated that the Unite slate had indeed filed the first complaint and 
that it had done so because in their view the Encompass slate had broken the rules,” (Lukenchuk affidavit). Tupper 
supports Lukenchuk’s claims by reiterating the Unite DAL candidate “indicated that the Unite slate had filed the 
complaint that had been dismissed.” In addition, Kinakin recalls the DAL candidate stating “that the United slate was 
actually increasing democracy by filing the complaint because Encompass had broken the rules.” 
 
With this conversation as evidence, it is obvious that there was in fact an interaction between the two slates. In the 
conversations conclusion it could be argued that the comments suggest the complaint was filed by Unite, but this is 
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neither confirmed nor denied. Because of the potential bias in the hearsay accounts, as an impartial party I would find 
it inappropriate to side with either party.  
 
The hearsay accounts of the conversation both confirm and deny the truthfulness of the comments made by 
Lukenchuk at the roundtable and in the webpage. Therefore, with the evidence supplied to the elections office it is 
impossible to decipher whether or not the webpage comments were true.  
 
Malicious Campaigning 
 
I find that the intention of the Policy is that to find a candidate to have acted maliciously requires finding those 
actions to be mean spirited or with bad intent, with the intent to directly and unfairly harm another candidate. The 
Encompass webpage “Unite UVic Attacks Democracy” uses campaign jargon to present an opinion on the possible 
actions of an opposing slate. The site does not claim these to be unequivocal facts, and offers voters an opinion that 
he believes the action of the complaint process could conclude.  
 
I dismiss this complaint on the bases that the comments made on the website are not malicious, and therefore the 
cause of harm is irrelevant to the argument. 
 
Substantial Prejudice 
 
The “harm” referred to means harm in the electoral process. How might that harm be manifested? I find that if a 
candidate is held up to ridicule, that may be harm in the electoral process. Ridicule by definition is the act of making 
fun of someone or something in a cruel or harsh way. Is then voicing an opinion ridicule? The key, as I find it, is in the 
qualifier “substantially” prejudicial. This means that not only must there be some prejudice, the prejudice must be 
substantial.   
 
What then did Encompass UVic do and was there substantial prejudice to Unite UVic by Encompass UVic’s actions? 
Encompass UVic included in a hidden page their opinion on possible actions done by the Unite UVic slate. In their 
opinion, they identify Unite UVic; the webpage does not cruelly or harshly make fun of the slate. The webpage offers 
their opinion on possible actions, one they are entitled to through fair democracy. 
 
I find that the statement made by Encompass UVic on their webpage did not cause substantial prejudice to Unite 
UVic. The webpage clearly critiques the possible actions. I dismiss the complaint on this ground. 
 
Harassment 
 
The offence of harassment in the election process has two elements that have to be satisfied for a candidate to be 
disqualified:  
1. The activity, is found to be demeaning, unfair or abusive, and  
2. The activity is found to have the purpose or effect of creating a hostile, intimidating, threatening, or humiliating 

environment.  
 
Both elements are to be considered applying an objective test. This means that it is not enough simply for a person to 
claim that they feel an activity is demeaning, unfair or abusive and that it has created a hostile, intimidating, 
threatening or humiliating environment.  Nor is it a sufficient response for a candidate to say the activity was not 
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intended to be abusive or demeaning or to create a humiliating environment, or that the candidate themselves did 
not feel demeaned or abused.  Rather, the test is whether a reasonable person, having knowledge of all the facts, 
would find the activity to be demeaning, unfair or abusive, undertaken with the purpose or effect of creating a 
hostile, intimidating, threatening or humiliating environment.  An objective test is applied because the outcome of a 
finding of harassment is serious – the disqualification of a candidate from participating in the election.  So the 
feelings of one person cannot, of its own, be enough to make such a serious finding, nor can a candidate’s intention 
be the governing determination.  
  
Further, the objective test is to be considered and applied in the context of the UVSS election process, which is 
typically adversarial and often hotly contested, with diverse and opposite views and platforms and on occasion the 
high emotions that those may generate.    
 
In applying the Policy to complaint 7 against Encompass UVic, and applying an objective test, I find that the webpage  
complained of does not constitute as being demeaning, unfair or abusive and does not have either the purpose or 
effect of creating a hostile, intimidating, threatening or humiliating environment in the election process. In the 
context of a contested election, a reasonable person, having knowledge of all of the facts about the first complaint, 
would not find Encompass UVic’s opinion to be demeaning, unfair or abusive.  Nor would a reasonable person find the 
statements have the effect or purpose of creating a hostile, intimidating, threatening or humiliating environment in 
the election process.  
 
Encompass does not offer their statement as an unequivocal fact and therefore does not use their statements to 
harass Unite UVic. 
 
Defamation 
 
Words may be defamatory because of the idea they expressly convey or by the insinuations that may be inferred from 
them.  The test is whether the person making the statement knows it to be untrue and is making it with the intent to 
damage the other person’s reputation. Whether remarks are defamatory is determined by applying an objective 
standard. It must be asked whether an ordinary person would believe that the remarks made, when viewed as a 
whole, brought discredit on the reputation of the other person.  While persons seeking election must be free to 
discuss matters of public interest, they must act as would the reasonable person.  The reasonableness of their conduct 
can be demonstrated by their good faith and the prior checking they did to satisfy themselves as to the truth of their 
allegations. 
 
This definition recognizes that the election process may be impaired if, by making untrue statements, a candidate 
intends to damage another candidate’s reputation. The offence of defamation has two elements for a candidate to be 
disqualified:  
1. The statement must be untrue, and  
2. The statement was made with the intent to damage the candidate’s reputation.  
 
Both elements are to be considered applying an objective test: that is, whether an ordinary person would believe that 
the remarks made, when viewed as a whole, brought discredit on the reputation of the candidate. The objective test 
is to be applied in the context of the UVSS election process, which is typically adversarial, with diverse views and 
platforms.    
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Based on the evidence supplied by both parties it can be inferred that through the interaction between Lukenchuk 
and other slate members, with the Unite DAL candidate and other Unite members, Encompass concluded that Unite 
had filed the complaint. As the Unite candidate states “if you are going to break the rules, we (the Unite slate) will 
report it,” for Encompass UVic (as demonstrated in the affidavits supplied by Lukenchuk, Kevin Tupper,  and Emma 
Kinakin) the conversation “indicated that the Unite slate had indeed filed the first complaint and that it had done so 
because in their view the Encompass slate had broken the rules,” (Lukenchuk affidavit). Tupper supports Lukenchuk’s 
claims by reiterating the Unite DAL candidate “indicated that the Unite slate had filed the complaint that had been 
dismissed.” In addition, Kinakin recalls the DAL candidate stating “that the United slate was actually increasing 
democracy by filing the complaint because Encompass had broken the rules.” 
 
With this conversation as evidence, it is obvious that there was in fact an interaction between the two slates. In the 
conversations conclusion it could be argued that the comments suggest the complaint was filed by Unite, but this is 
neither confirmed nor denied. Because of the potential bias in the hearsay accounts, as an impartial party I would find 
it inappropriate to side with either party.  
 
The hearsay accounts of the conversation both confirm and deny the truthfulness of the comments made by 
Lukenchuk at the roundtable. Therefore, with the evidence supplied to the elections office it is impossible to decipher 
whether or not his comments were true, and therefore whether or not the statements on the webpage were untrue.  
 
Therefore, because the statement has not been confirmed or denied by the supplementary evidence by both the 
complainant and respondent of complaint 5, the webpage’s statement cannot be ruled as an untrue statement. The 
statement offers an opinion and not an unequivocal fact that the anonymous complaint “is an attack on democracy,” 
through the objective test described above, it cannot be ruled as intended to damage a candidate’s reputation.  
 
On these grounds I dismiss the complaint of defamation. 
 
Libel 
 
Since the statements found in Lukenchuk’s platform are found to not be defamation, they cannot be libel given the 
definition provided by the Electoral Policy.  
 
Decision: 
As per EPM 5.11.i: The Chief Electoral Officer has the discretion to make a finding of non- compliance with a limitation 
or prohibition on campaigning but to impose no consequences if they determine that the non-compliance was 
unintentional and is immediately corrected on notice to the candidate.   
 
The webpage was in fact a hidden page and unintentionally posted. Upon notice, the respondent removed the 
webpage.  
 
In closing, for these reasons and the reasons detailed in the Applying Policy section, I dismiss the complaint without 
taking any further action. 
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I would like to emphasize that the complaint process is an important process in the UVSS Elections democratic and 
fair processes. Members have the right to make complaints, and because they are dismissed after a thorough 
investigation of the circumstances does not mean that the complaint is frivolous or vexatious.  
  
The complainant is entitled to appeal this ruling to the Election Adjudicator within one business day by sending an 
Appeal form (found at uvsselections.com) to the Election Adjudicator email address and to the Electoral Office email 
address. 
 
March 3, 2016 
 
Emma Hamill 
Chief Electoral Officer 
 
 


