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In the matter of an Election Complaint against Ben Lukenchuk	
	

Decision of the Chief Electoral Officer	
	
Background: 
	
On Tuesday, February 23, 2016, a complaint was filed against Ben Lukenchuk (a 
candidate for Director of Outreach and University Relations).	
	
After reviewing the complaint, it was accepted and submitted to the respondent. 
Due to technical difficulties with the Elections email, this was not sent to the 
respondent until Thursday, February 25, 2016. 	
	
The response from the respondent was received and filed one business day later, on 
Friday February 26, 2015. 	
	
The complainant is a member of the UVSS and is entitled to bring forward a 
complaint. They have requested that their identity be kept confidential. 	
	
The Complaint:	
Below is a summary of the complaint filed. 	
	
The complainant’s formal complaint addresses incidents of the Director of Outreach 
and University Relations roundtable podcast hosted by the Martlet on Friday, 
February 19th. 	
	
The complainant’s complaint is that during the roundtable, Lukenchuk used 
language that they believe constitutes substantial prejudice (5.8.2) and harassment 
(5.8.3) toward a Unite UVic Director at Large (DAL) candidate. Specifically, the 
complainant refers to Lukenchuk’s remarks where he says that:	
	
 “…a complaint, that was anonymous, was filed with the UVSS Elections office 
attempting to disqualify Kevin Tupper and myself for points that we expressed in 
our platforms. Again, this is truly an attack on democracy, and it is something that 
we do not stand for at Encompass UVic.	
	
Now, I stand prepared to give documents to the Martlet that includes the formal 
complaint and our response, and the judgement by the elections office that 
ultimately shows that we were under no violation of the elections act and that at no 
time did we act wrongly. In a discussion this morning, at 10:35am, I met with Tessa 
Devakos, who is a DAL on the Unite team, and she confirmed this complaint was 
indeed filed by Unite UVic.”	
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The complainant believes that these comments suggest that Unite was making too 
many complaints and that as a result, Encompass would be publishing all 
documents on their website. 	
	
The complainant argues that these statements insinuate that the DAL candidate 
was not a credible candidate for the election because they were making frivolous 
complaints against candidates, which Ben sees as un-democratic.  The complainant 
brings up the point that the complaint was anonymous and that Ben makes 
accusations with little proof other than “verbal confirmation” of the origin of the 
complaint. 	
	
The complainant argues that as the roundtable podcast was a means for 
campaigning, Lukenchuk’s comments go against EPM 5.8.2 (substantially 
prejudicial). By saying the Unite candidate was acting in an undemocratic way 
called into question her credibility and capability as a candidate in front of the 
voting body.  The complainant points out that Lukenchuk’s actions were not 
intentionally harmful, but a defense against a formal complaint that had been made 
against him. The complainant argues that Lukenchuk’s statements caused personal 
harm, threatening the right to anonymity in the complaint process, suggesting he 
would do the same to other complaints filed against him. 	
	
The complainant also argues that Lukenchuk violates EPM 5.8.3, and that his 
statements were unfair, abusive, demeaning and created a hostile, intimidating, 
threatening, and humiliating environment for the candidate, and other candidates.  
The complainant raises the concern that because of Lukenchuk’s statements, other 
members doubt their opportunity to file anonymous complaints. 	
 
The Response:	
Below is a summary of the response. 	
	
Lukenchuk claims that the comments that he made to the Martlet were true. He 
appends to his response three affidavits, which he argues proves that there was no 
inaccuracy or untruth in his description of the conversation with the Unite DAL 
candidate. He argues that no evidence is provided that the statement that he made 
to the Martlet was inaccurate. 	
	
He claims that the comments made to the Martlet were factual, and the comments 
on democracy are clearly his opinion. He notes that the comment about the Unite 
DAL candidate simply recited the conversation, and no comments were made about 
the candidate, their capabilities, characteristics, or anything else. 	
	
He claims his statements were not substantial prejudicial EPM 5.8.2 because his 
comments were factual.	
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Lukenchuk argues that his comments are not harassment because no comments 
were made that impugned the character or characteristics of the DAL candidate.  
Rather, the statement according to Lukenchuk was factual and not demeaning, 
unfair, or abusive. He argues that the comments about the attack on the democratic 
process reflect opinion, and are not unequivocal fact. 	
	
The Issue:	
	
The issue to be determined is whether the statements made during the podcast 
roundtable were substantially prejudicial, and harassment with respect to the 
election. That is that in Lukenchuk’s comments, are the statements about Unite, 
specifically the DAL candidate:	

● reasonably inferred to cause harm 	
● abusive, unfair, or demeaning, 	
● do they have the effect or purpose of creating a hostile, intimidating, 

threatening or humiliating environment,	
so that the candidates should be disqualified under the UVSS Electoral Policy. 	
	
The Policy:	
	
The Electoral Policy is intended to provide for fair, democratic elections and to 
promote participation in the electoral process by all candidates and by the 
electorate. A fair election process ensures that in campaigning, candidates do not 
improperly interfere with other candidates and thus interfere with a fair, democratic 
process. The complaint process is a part of this fair and democratic process, and 
UVSS members have the right to bring their concerns about a candidate’s failure to 
comply with a limitation or prohibition under the Electoral Policy Manual. It is the 
responsibility of the Elections Office to resolve these complaints and any other 
issues that arise under this policy. 	
	
Again, fair election process ensures that in campaigning, candidates do not 
improperly interfere with other candidates and thus do not interfere with a fair, 
democratic process. If there were such use, would the statements during the 
podcast constitute as the offences listed above? To protect against this, various 
campaign activities are prohibited, including making defamatory statements and 
acting substantially prejudicial toward another candidate.  To do so is a 
disqualifying offense, so that a candidate who is found to have done so will have 
her or his name removed from the ballot or if elected, to have their election 
declared invalid.	
	
As such, disqualifying a candidate is serious. The power to disqualify a candidate 
must be exercised carefully or it can impair the electoral process.  So while 
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candidates need to be held to a high standard in their election activities in order to 
protect the process, they ought not to be held to such a high standard that 
campaigning becomes unfeasible and the campaign activities become unduly 
impaired.	
	
The Electoral Policy defines substantial prejudicial and harassment:	
	
5.8.2 Substantially prejudicial means a campaign activity which can be reasonably 
inferred to cause harm to another candidate or group of candidates whether 
intended or not. 	
	
5.8.3 Harassment means an activity that is abusive, unfair, or demeaning to a 
person or group of persons that has the effect or purpose of creating a hostile, 
intimidating, threatening, or humiliating environment. Harassment includes 
persistent unwanted attention directed toward another candidate or member. 	
	
Applying the Policy:	
	
I will organize the following response by addressing each policy point accused of 
Ben Lukenchuk (substantial prejudice and harassment).	
	
Substantial Prejudice	
	
The “harm” referred to means harm in the electoral process. How might that harm 
be manifested? I find that if a candidate is held up to ridicule, that may be harm in 
the electoral process. Ridicule by definition is the act of making fun of someone or 
something in a cruel or harsh way. Is then stating a fact and voicing an opinion on 
actions ridicule? The key, as I find it, is in the qualifier “substantially” prejudicial. 
This means that not only must there be some prejudice, the prejudice must be 
substantial.  	
	
What then did Lukenchuk do and was there substantial prejudice to the DAL 
candidate by Lukenchuk’s actions? Lukenchuk included in his answer to the podcast 
question “What would you say to people who have criticized the UVSS during your 
tenure?” he responds to his opponent’s openness to criticism bringing forward the 
complaint and the information he acquired. The circumstances caused him to 
believe that a Unite candidate submitted complaint 1 and he voiced an opinion on 
what the action of filing a complaint meant for Encompass. In his opinion, he 
suggests that Unite UVic is attacking democracy based on his findings from a 
conversation with a Unite UVic DAL candidate who he identifies by name in the 
podcast; he makes a claim based on a conversation with this candidate and does 
not cruelly or harshly makes fun of her. The comments offer Lukenchuk’s opinion on 
current election practices, one he is entitled to through fair democracy.	
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I find that the statement made by Lukenchuk did not cause substantial prejudice to 
the Unite UVic DAL candidate. The comments clearly critique the possible actions of 
Unite. I do not find that his actions are such to be grounds for his disqualification. I 
dismiss the complaint on this ground.	
	
Harassment	
	
The offence of harassment in the election process has two elements that have to be 
satisfied for a candidate to be disqualified: 	
1. The activity, is found to be demeaning, unfair or abusive, and  
2. The activity is found to have the purpose or effect of creating a hostile, 

intimidating, threatening, or humiliating environment.  
	
Both elements are to be considered applying an objective test. This means that it is 
not enough simply for a person to claim that they feel an activity is demeaning, 
unfair or abusive and that it has created a hostile, intimidating, threatening or 
humiliating environment.  Nor is it a sufficient response for a candidate to say the 
activity was not intended to be abusive or demeaning or to create a humiliating 
environment, or that the candidate themselves did not feel demeaned or abused.  
Rather, the test is whether a reasonable person, having knowledge of all the facts, 
would find the activity to be demeaning, unfair or abusive, undertaken with the 
purpose or effect of creating a hostile, intimidating, threatening or humiliating 
environment.  An objective test is applied because the outcome of a finding of 
harassment is serious – the disqualification of a candidate from participating in the 
election.  So the feelings of one person cannot, of its own, be enough to make such 
a serious finding, nor can a candidate’s intention be the governing determination. 	
 	
Further, the objective test is to be considered and applied in the context of the 
UVSS election process, which is typically adversarial and often hotly contested, with 
diverse and opposite views and platforms and on occasion the high emotions that 
those may generate.   	
	
Again, in Lukenchuk’s comments he expresses an opinion based on the information 
given to him by the Unite UVic DAL Candidate. There is no evidence that the 
information Lukenchuk presents in the podcast is accurate or inaccurate.  By 
applying the objective test, I would argue that the only grounds for a reasonable 
person to view Lukenchuk’s actions to be harassment would be in revealing the 
identity of the anonymous complainant. With the electoral policy in mind, I will 
next touch on the policy, which discusses anonymity of complaints. 	
	
EPM 5.11.b states, “a complainant may request their identity be kept confidential 
and the Electoral Officers, Electoral Adjudicator and the Arbitration Panel must take 
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all possible steps to comply with that request.” In the case of complaint 1, steps 
were taken by the groups listed above to anonymize the complaint. The option to 
request anonymity is that of the complainant and it is the responsibility of the 
Elections office to keep their identity anonymous if requested. With no proof of the 
exchange between Lukenchuk and the Unite DAL candidate we cannot confirm or 
deny that Unite UVic members claimed to have filed complaint 1. Even if this 
exchange proved that Unite members claimed to have filed the complaint, it is the 
Elections Office responsibility to uphold the requested anonymity. There is no 
obligation placed on any candidate who obtains information on the possible 
identity of a complainant to protect the identity of the complainant. Therefore, in 
suggesting that Unite UVic made the complaint Lukenchuk is not is found to be 
demeaning, unfair or abusive, and the activity is not found to have the purpose or 
effect of creating a hostile, intimidating, threatening, or humiliating environment. 	
	
Therefore, I find that the statement made by Lukenchuk does not constitute as 
harassment to the Unite UVic DAL candidate. 	
	
Decision:	
	
In closing, for these reasons I dismiss the complaint without taking any further 
action.	
	
The complainant is entitled to appeal this ruling to the Election Adjudicator within 
one business day by sending an Appeal form (found at uvsselections.com) to the 
Election Adjudicator email address and to the Electoral Office email address. 	
	

March 1, 2016	

Emma Hamill	

Chief Electoral Officer	

	


